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IN THE 


United States Court of Appeak 

FOR THE District of Columbia 
October Term, 1942 


No. 8413 


WILLIE ROSS, Appellant, 


V, 

JAMES 0. HARTMAN, Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

The evidence in this case was presented to the Trial Court 
through a stipulation of facts. It was conceded that only 
one question of law w’as involved—whether the action of the 
defendant’s servant was negligence proximately causing 
plaintiff’s injuries. After consideration of the stipulation. 
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the Trial Court, upon authority of a prior decision of this 
Court on all fours with the instant case, directed a verdict 
for the defendant. The ap])oal is taken from that action. 

In sliort the stipulation stated that the defendant’s ser- 
vant'drove the defendant's motor vehicle to the entrance of 
a pirai»e, and left it in an alley where the garage attendant 
could i)lace it inside for niu'ht storage. The ignition was left 
unlot*ked and the key in the ignition switch awaiting the re¬ 
moval of the truck inside the garage by the garage attend¬ 
ant. This was in breach of a traffic regulation which re- 
(piired motor vehicles to be kept locked. While so parked 
in the alley, some person, unknown to either of the parties, 
drove the truck away and an hour and forty-five minutes 
later, while being driven carelessly by this unknown per¬ 
son, without tlie permission or knowledge of the defendant 
and not on the defendant’s business, the truck collided with 
the ])laintitf to his injury. 

i SUMMARY OF ARGUMENT. 

1. The act of defendant’s servant in leaving the key in the 
ignition switch was not the ijroximate cause of the reckless¬ 
ness with which the thief thereafter drove the Truck causing 
it to collide with the plaintiff. 

2. Although the decisions of this Court clearly show that 
in the absence of the Automobile Financial Responsibility 
Act, which is not api)licable to the facts in this case, the de¬ 
fendant would not have been liable if he had permitted the 
unknown ])erson to use the truck, the plaintiff argues that 
defendant is liable where the use of the truck w’as ivithout 
the permission of the defendant. 

ARGUMENT. 

I. 

The stipulation in this case show’s that the defendant’s 
truck w’as left in the alley by the entrance to a garage, so 
that it could be taken inside by the garage attendant for 
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customary uiQ:lit storage. The key was left in the ignition 
switch admittedly in breach of a traffic regulation. This 
was about nine ]>. m. An lionr and three-(iiiarters later, 
while being operated by a thief, the truck collided with the 
plaintiff to his injury. 

It was stiinilated in the Trial Court that the sole (luestion 
as to liability was whether the act of the defendant’s ser¬ 
vant in leaving the key in the ignition switch was the 
pro.ximate cause of the accident. This Court decided that 
very question in iSV////rcN v. BrooJcs, 44 Apj"). D. C. 320. By a 
unanimous decision it was there held that although the de¬ 
fendant may have been negligent in violating the ])olice 
regulation, such act could only be a remote cause of what 
occurred thereafter, and that between such act and the 
plaintiff’s injury, there was an intervening agency for 
which the defendant was not responsible; that this interven¬ 
ing agency was the proximate cause of the accident. 

In that case, as here, the defendant’s agent left an auto¬ 
mobile standing on a street in this city, unattended and 
without locking it as requii-ed by an applicable Police Regu¬ 
lation. It was stolen and while operated by the thief at a 
reckless rate of speed, it struck and injured the ])laintiff. 
These facts were alleged in the declaration of a suit against 
the defendant. A demurrer to the declaration was sus¬ 
tained in the lower Court. This was affirmed on appeal, this 
Court saying: 

‘‘The demurrer was i)ro])erly sustained, since the 
declaration clearly failed to state a cause of action 
against defendant. The act of defendant’s agent in 
leaving the automobile on the street unlocked and unat¬ 
tended, in violation of the Police Regulations, was not 
the ju*oxiniate cause of the accident. Defendant had no 
privity with the person who appropriated to his own use 
his automobile, and, while so unlawfully using the 
vehicle, inflicted the alleged injury. Between ])laintiff 
and defendant an agency intervened, for which defen¬ 
dant was not responsible, and to which the accident 
is directly attributable. It is charged that the acci¬ 
dent would not have occurred had defendant’s agent 
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not left the automobile unlocked on the street. Neither 
would it have occurred had not the unknown person 
unlawfully ap])ropriated the automobile to his owm use. 
The hrst unlawful act was only a remote cause of the 
accident, while the second unlawful act was the proxi¬ 
mate cause. However neirliirent defendant may have 
been in violating- the Police Kegulations, he was in no 
\\'<\y a party to the alleged reckless and unlawful acts 
which caused the accident.’’ 

I 

This doctrine concerning the effect of an intervening 
agency is too fundamental to support with extensive cita¬ 
tions. Its aii])lication to the situation presented by the in¬ 
stant case has been recognized and applied by this Court. 
There appears to be no reason why the question should be 
reexamined. 

Two otliei* cases in all respects similar to Squires v. 
Brooks, have been found, both of wdiich reach the same re¬ 
sult. Our research has disclosed no case to the contrary, 
and since plaintiff has cited none, we assume that none 
exists. 

In'Slater v. T. C. Baker Company, 261 Mass. 424, 158 
N. E. 778, the defendant's employee left a delivery truck 
committed to his care on the public street unlocked with the 
key in the switch. This w’as in violation of Section 7 of G. 
L. C. 90 of Massachusetts, w’hich required cars to be locked 
“to prevent such vehicles from being set in motion by un¬ 
authorized persons.” The truck remained in this condition 
for three and one-half hours \vhen it w’as stolen and driven 
recklessly and at a high rate of speed for a mile and a 
half, wdiere it collided w’ith the plaintiff. It was held that a 
jury could have found that if locked the auto could not have 
been stolen, but this, it was said, w^as not the proximate 
cause, because “the larceny of the automobile and its use by 
the thief w’ere intervening independent acts which the de- 
fenciant w-as not bound to anticipate and to guard against.” 

To like effect is Castay v. Katz & Besthoff, .. La. .., 148 
- - So . 77. I n that case a truck belonging to the defendant was 
leh on a public street in New Orleans with the engine run- 
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ning and unattended. This occurred on Mardi Gras Day 
when great numbers of people were in the street and “evilly 
disposed persons abroad.” The truck was stolen and while 
in possession of the thief was caused to collide with the 
plaintiff five blocks from where defendant’s agent had left 
it. The Court said that assuming for the purposes of argu¬ 
ment, that it was negligence to leave the truck unattended 
and unlocked, this act would not be the proximate cause of 
the plaintiff’s injury. “The theft of defendant’s motor 
truck and the alleged injury of the plaintiff by tlie thief 
was,’’ the Court said, “a consequence too remote to have 
been reasonably within the contemplation of defendant’s 
driver when leaving the parked truck with the motor run¬ 
ning, and the intervening act of the thief was suflScient to 
break the sequence of defendant’s negligence so as to estab¬ 
lish the intervening cause as the efficient one proximately 
causing the accident.” 

Squires v. Brooks was cited as authority for that holding. 

II. 

The Automobile Financial Responsibility Act^Title 40, 
Section 401, et seq. D. C. Code 1940 ETditioiiT’^iich was 
adopted in 1935, provides, among other things, that where a 
motor vehicle is operated upon the public highway “with 
the consent of the owner, express or implied, tlie operator 
thereof shall, in case of accident, be deemed to be the agent 
of the owner of such motor vehicle.” It is stipulated in the 
intsant case that the truck was driven without the consent, 
permission or knowledge of the defendant, and that it was 
not on his business. Consequently the provision of the Code 
just mentioned, creating a conclusive presumption of 
agency, has no application to the question now under in¬ 
quiry. Therefore cases of this Court decided prior to the 
Automobile Financial Responsibility Act and cases in which 
that Act has no application, may be examined to obtain 
governing principles of law. 
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Tt liaj^ boon hold by this (^..urt in n number of such deci¬ 
sions that whore an automobile is used with the permission 
of the dofondant, but not on his business, no liability can be 
im])osod n])on the owner for the nog'ligonce of the operator. 
Xotably among thosc‘ oases are: Curri/ v. Sferciis())i, 58 App. 
1). (\ 1()2, 'ib F. (2d) o.’U: Pcdbofljj v. Marlboro htiplemeni 
Co.. C,] App. 1). (\ 2SS, 72 F. (2d) 81; Sintnious v. Brooks. 63 
Api). 1). (\ 2b3, 72 F. (2d) Sb; Forrester v. Jennau, b7 A])p. 
I). fJ lb7, 00 F. (2d) 412. In fact, it has been held by this 
Fonrt snbsO(jnont to the ado])tion of the Automohile Finan¬ 
cial liosponsibility Act that a similar result is to be bad in a 
situation where, as here, the Act has no application because 
the automobile ^vas di-iven without the permission of the 
owner. Roseiiberp v. Murray. 73 Apj). D. C. 67, 116 F. (2d) 
552. It will therefore^ be observed, the Automobile Financial 
T\’es}K)nsibility Act being inapi)licable, that the appellant is 
urging a contention which, if acce 2 )ted, would produce this 
result: If the unknown person who drove the defendant’s 
truck had come to the defendant and asked and secured per¬ 
mission to drive it, the defendant would uof be liable to the 
])laintiff: but where tin* unknown person took the truck with¬ 
out t he knowledge or permission of the defendant, and thus 
further isolated the did'endant from the jdaintiff’s injuries, 
the defendant irouhl be liable therefor. This would be an 
anomalous result indeed. 


CONCLUSION. 

It is clear therefore that the action of the trial Court 
was pro])er and the judgment should be affirmed. 

' I\espe<*tfully submitted, 

' Eumuxd L. Jones, 

Howard Boyd, 

' Attorneys for Appellee, 

810 Colorado Building, 

I Washington, D. C. 










